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CRIMINAL CODE AMENDMENT (PREVENTION OF LAWFUL ACTIVITY) BILL 2015 

Committee 

Resumed from an earlier stage of the sitting. The Deputy Chair of Committees (Hon Amber-Jade Sanderson) in 
the chair; Hon Michael Mischin (Attorney General) in charge of the bill. 

Clause4: Sections 68AA and 68AB inserted — 

Committee was interrupted after the clause had been partly considered. 

Hon RICK MAZZA: As I touched on last night, I am very concerned that the bill will affect people who are 
usually very law-abiding citizens on their own land. They are in peaceful possession of that land. They are not 
generally protagonists, and I am very concerned that this bill might catch them. I am looking for some relief for 
those people. I move — 

Page 3, line 20 — To delete “proved.” and insert — 

proved, 

except that, in those circumstances where the person is in peaceable possession of any place with 
a claim of right, it is lawful for the person, and for any person acting by their authority, to use such 
force as is reasonably necessary in order to prevent any lawful activity in relation to that place, 
even against a person who is entitled by law to the possession of the place, provided that he does 
not do bodily harm to such person. 

Hon MICHAEL MISCHIN: The government cannot support the proposed amendment, for several reasons. 
Firstly, it appears that the amendment is intended to exclude certain landowners who might be subject, if 
I understood the debate earlier, to mining tenements and the like, from being subjected to the offence of 
physically preventing lawful activity. Although I understand the sentiment behind it, it cannot be supported 
either as a matter of principle or in the circumstance that is being proposed. The amendment in its current form 
does not achieve the purpose that the honourable member is intending for it. It only excludes that person from 
the presumption of intent, because it is being inserted as an adjunct to proposed section 68AA(3)(b), and 
provides an exception to that. Accordingly, if it were to be passed, the prosecution could still establish the intent 
without relying on the presumption, and the person that the member is proposing to protect by this amendment 
would still be capable of being convicted of the substantive offence. 

Secondly, it is contrary to principle. It will create significant conflict with the Mining Act 1978 and the 
Petroleum and Geothermal Energy Resources Act 1967, which regulate the activities of and provide powers for 
miners to enter land where mining tenements and the like have been issued. The Mining Act 1978, for instance, 
already provides significant penalties—a fine of $20 000 or $2 000 for each day that the offence continues—for 
landowners who obstruct, hinder or interfere with the activities of those acting under mining approvals. This 
amendment would not affect those provisions. The amendment also undermines the intent of the legislation to 
protect the safety of those involved and to protect the lawful rights of others. It is extremely difficult to see how 
an exemption could be granted in the form sought. If there were to be an exemption that allows the use of 
reasonable force to prevent someone from exercising their rights to enter upon property and the like, it ought 
probably to be in other sections of the Criminal Code, as a provision of general application, but that is not what 
is being proposed here. 

In any event, the amendment is very broad in its terms. The term “peaceable possession of any place with 
a claim of right” could arguably extend to a situation that we have heard about recently in much-troubled 
Yarloop, where people are finding squatters entering into properties that are not currently occupied and taking 
possession of them. It could be argued that they have some kind of claim of right, or tenants may have a claim of 
right that stops the landlord from being able to evict them. The provision is particularly broad and cannot be 
supported for the various reasons that I have outlined. 

Hon KATE DOUST: I thank Hon Rick Mazza for moving this amendment. Having listened to him talk last 
night about his concerns and what drove him to put this amendment on the notice paper, I think that we 
understand where he is coming from. However, as I said in relation to an earlier amendment, the opposition has 
taken the view that nothing will actually fix this legislation. If the member were successful with this amendment, 
it would be like applying a bandaid to a gaping wound. It will not actually heal the problem; it is just covering it 
up. Our view is that the only way to resolve the issues with this legislation is to change the government. Our 
party, under Mark McGowan, has committed that, if elected in March 2017, WA Labor will repeal this 
legislation. If we are successful in doing that, it will allay Hon Rick Mazza’s concerns as well. 
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Hon LYNN MacLAREN: I do not know whether the Attorney General will find some enjoyment in me saying 
this, but I agree with him that the amendment as proposed does not achieve its purpose. I think we all agree that 
it is a noble purpose, and it might carve out one particular protest activity, of stopping fracking on private land. It 
might do that; I think the intention was to do that, but I do not think that this achieves it, and I will not be 
supporting it. 

Hon ROBIN CHAPPLE: I will support the amendment, which is an interesting concept. The Greens have been 
noted for doing this from time to time. We have divergent views, and we embrace each other for that ability to 
have divergent views. I will be supporting the amendment moved by Hon Rick Mazza, and I just place that on 
the record. 

Division 

Amendment put and a division taken, the Deputy Chair (Hon Amber-Jade Sanderson) casting her vote with the 
noes, with the following result — 

Ayes (2) 

Hon Robin Chapple Hon Rick Mazza (Teller)  

 

Noes (27) 

Hon Martin Aldridge Hon Kate Doust Hon Alyssa Hayden Hon Simon O’Brien 
Hon Ken Baston Hon Sue Ellery Hon Col Holt Hon Martin Pritchard 
Hon Liz Behjat Hon Brian Ellis Hon Peter Katsambanis Hon Samantha Rowe 
Hon Jacqui Boydell Hon Donna Faragher Hon Mark Lewis Hon Amber-Jade Sanderson 
Hon Jim Chown Hon Adele Farina Hon Robyn McSweeney Hon Sally Talbot 
Hon Alanna Clohesy Hon Nick Goiran Hon Michael Mischin Hon Phil Edman (Teller) 
Hon Peter Collier Hon Dave Grills Hon Helen Morton  

 

            
 

Amendment thus negatived. 
Hon LYNN MacLAREN: I move — 

Page 3, lines 21 to 31 — To delete the lines. 
This amendment includes all of proposed subsection (4), which reads — 

A court convicting a person of an offence under subsection (2) may order the person to pay some or all 
of the reasonable expenses of or incidental to any action reasonably taken in removing a physical 
barrier to lawful activity created or maintained by the person — 

(a) by police officers; or 
(b) by a person or body performing a statutory function; or 
(c) by a person or body whose lawful activity is prevented by the offence. 

I feel that this provision is very unfair. It is not consistently applied across the Criminal Code. For example, in 
the case of arson the arsonist does not have to pay for the fire trucks and the effort that goes in to putting out that 
fire. That is just one simple example and it is probably topical because of today’s earlier debate. The suggestion 
that the recoupment of payments is somehow fair is wrong. It adds to the belief that the Criminal Code 
amendment that we are debating is disproportionate in its effect and that people will feel inhibited in exercising 
their rights to protest. As we know, there is significant confusion about whether people will be caught up in these 
laws or other less onerous offences, so the risk of being charged with this and having these extra payments is 
significant. It impedes our freedoms and liberties to protest in a way that is beyond what is proportionate to the 
offence that we are discussing. Therefore, it is my contention that we should delete this proposed subsection in 
the interests of fairness and because it is disproportionate to the offence we are discussing. 
Hon MICHAEL MISCHIN: The government does not support the amendment. We plainly have a difference of 
opinion as to what is fair. Hon Lynn MacLaren seems to think that those who create physical barriers that 
prevent others from going about their lawful business ought not to incur the cost of the removal of those barriers. 
The government differs. I am surprised that that sort of proposition can be sensibly advanced. As I have 
mentioned, it is analogous to other specific offences where there is a prescription that police and those who assist 
the police are able to recover the expenses associated with the unlawful activity that is being prescribed. The 
member is not correct in saying that there is no ability in other offences to pay for certain expenses that are 
incurred. There are general restitution and also compensation provisions under the Sentencing Act. They are not 
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applicable because they are more general and not specific to the removal of barriers and the like, but if someone 
were to commit arson they could be liable to pay compensation to people under the Criminal Code. The 
member’s arguments are not sound and it is the government’s view that it would be an additional cause for those 
who chose to offend in the manner we are trying to prevent to reflect upon the consequences of their actions. If 
they are not prepared to worry about having a criminal record, they might be prepared to worry about whether 
they have to put their hand in their pocket and pay for the expenses they are forcing others to incur. 
Hon KATE DOUST: I fully understand and appreciate where Hon Lynn MacLaren is coming from in moving 
this amendment to delete the words in proposed subsection (4). We had some discussion around these matters 
towards the end of the committee stages and we agree with her sentiments behind the amendment. However, 
I repeat that the opposition sees no merit in trying to improve this legislation. Even though sadly, because of the 
numbers, the member will not be successful in what she seeks to achieve, we see no benefit in trying to improve 
this in any way, shape or form. The only way to improve this bill is to defeat it and the only way we can see that 
happening is when there is a change of government and Labor delivers on its commitment to repeal this bill after 
we obtain the treasury seats in March 2017.  

Division 
Amendment put and a division taken, the Deputy Chair (Hon Amber-Jade Sanderson) casting her vote with the 
noes, with the following result — 

Ayes (2) 

Hon Lynn MacLaren Hon Robin Chapple (Teller)  
 

Noes (29) 

Hon Martin Aldridge Hon Phil Edman Hon Col Holt Hon Martin Pritchard 
Hon Ken Baston Hon Sue Ellery Hon Peter Katsambanis Hon Amber-Jade Sanderson 
Hon Liz Behjat Hon Brian Ellis Hon Mark Lewis Hon Sally Talbot 
Hon Jacqui Boydell Hon Donna Faragher Hon Rick Mazza Hon Ken Travers 
Hon Jim Chown Hon Adele Farina Hon Robyn McSweeney Hon Samantha Rowe (Teller) 
Hon Alanna Clohesy Hon Nick Goiran Hon Michael Mischin  
Hon Peter Collier Hon Dave Grills Hon Helen Morton  
Hon Kate Doust Hon Alyssa Hayden Hon Simon O’Brien  
 

Amendment thus negatived. 

Hon LYNN MacLAREN: I have one further amendment in an attempt to improve the legislation. I note the 
comments by Hon Kate Doust about the bill being unsalvageable; however, I will not give up until I have 
exhausted every opportunity, and that should be clear to all here. The final amendment I have on the 
supplementary notice paper is to delete, on page 4 of the bill, proposed section 68AB(2), which reads — 

A person making, adapting or knowingly possessing a thing is presumed to have the purpose referred to 
in subsection (1) if — 

(a) the circumstances give rise to a reasonable suspicion that the person has the purpose; and 

(b) the contrary is not proved. 

Therefore, I move — 

Page 4, lines 9 to 14 — To delete the lines. 

It is the advice of learned people who deal with these matters much more than I do that this clause offends the 
presumption of innocence and its removal will reinstate the presumption of innocence. Again, this is one of the 
matters that was raised by all of the criminal lawyers who have written to us—I know they have written to all of 
us—as one of the offensive clauses in this bill. What is the presumption of innocence? It imposes on the 
prosecution the burden of proving the charge and guarantees that no guilt can be presumed until the charge has 
been proved beyond reasonable doubt. Australia is party to seven core international human rights treaties. The 
presumption of innocence is contained in article 14(2) of the International Covenant on Civil and Political 
Rights. The right to the presumption of innocence is one of the guarantees contained in article 14 in relation to 
legal proceedings. I will not go into the other guarantees because they are not relevant to this clause. Some laws 
commonly called reverse onus provisions shift the burden of proof to the accused or apply a presumption of fact 
or law operating against the accused. Under international human rights law, reverse onus provisions will not 
necessarily violate the presumption of innocence, provided that the law is not unreasonable in the circumstances 

 [3] 



Extract from Hansard 
[COUNCIL — Thursday, 18 February 2016] 

 p455d-465a 
Hon Rick Mazza; Hon Michael Mischin; Hon Kate Doust; Hon Lynn MacLaren; Hon Robin Chapple; Hon Sue 

Ellery; Hon Ken Travers; President; Hon Dr Sally Talbot; Hon Darren West 

and maintains the rights of the accused. We have argued that at length over several months and I believe the 
argument has been made that it is not justified in this case. Such a provision may be justified if the nature of the 
offence makes it very difficult for the prosecution to prove each element or if it is clearly more practical for the 
accused to prove a fact than for the prosecution to disprove it. 

Hon Michael Mischin: That’s the basis of this. 

Hon LYNN MacLAREN: I disagree. I have moved to delete lines 9 to 14 on page 4 of the Criminal Code 
Amendment (Prevention of Lawful Activity) Bill in an attempt to salvage what is left of this bill. 

Hon MICHAEL MISCHIN: I endeavoured with all the resources I could muster to explain the way that this 
works. The idea that this somehow removes the presumption of innocence is just patently wrong. The 
prosecution still bears the burden of proving the charge beyond reasonable doubt. In order to do that it must 
prove all the elements of the offence. Nothing has changed in that regard. There is a facilitation of proof of one 
element of the offence and only if the evidence gives rise to a reasonable inference that that is what is within the 
accused’s mind when the other elements are satisfied. That falls precisely within the exception to the rule that 
Hon Lynn MacLaren has just repeated with reference to her documents, and it just seems to me, with respect, 
that what is being trotted out here, and has been for the last year, are mantras without an understanding of how 
they operate. The government cannot support this misconceived amendment. 

Hon KATE DOUST: I thank Hon Lynn MacLaren for moving her amendment. We have listened to her 
concerns. I think through the debate we consistently talked about some similar concerns. But again, at the risk of 
sounding like a broken record, we are going to take the purist line on this and say that, unfortunately, we will not 
be supporting Hon Lynn MacLaren on this occasion. Hon Lynn MacLaren should not take our opposition to her 
amendment as being in support of the government position; we are taking the line that we will oppose the 
Criminal Code Amendment (Prevention of Lawful Activity) Bill 2015 in its entirety. I repeat that if Labor is 
successful in March 2017 at the state election, Mark McGowan has given a formal commitment that one of the 
things we will do is repeal the entire bill. We think that is a much better outcome than simply trying to improve 
what is a fairly obnoxious piece of legislation that seeks to impinge and place burdens and scare people away 
from expressing their views via a set of arrangements and a peaceful protest. 

Amendment put and negatived. 

Division 

Clause put and a division taken, the Deputy Chair (Hon Amber-Jade Sanderson) casting her vote with the noes, 
with the following result — 

Ayes (20) 

Hon Martin Aldridge Hon Peter Collier Hon Alyssa Hayden Hon Robyn McSweeney 
Hon Ken Baston Hon Brian Ellis Hon Col Holt Hon Michael Mischin 
Hon Liz Behjat Hon Donna Faragher Hon Peter Katsambanis Hon Helen Morton 
Hon Jacqui Boydell Hon Nick Goiran Hon Mark Lewis Hon Simon O’Brien 
Hon Jim Chown Hon Dave Grills Hon Rick Mazza Hon Phil Edman (Teller) 
 

Noes (11) 

Hon Robin Chapple Hon Sue Ellery Hon Martin Pritchard Hon Ken Travers 
Hon Alanna Clohesy Hon Adele Farina Hon Amber-Jade Sanderson Hon Samantha Rowe (Teller) 
Hon Kate Doust Hon Lynn MacLaren Hon Sally Talbot  
 

            
Pairs 

 Hon Paul Brown Hon Stephen Dawson 
 Hon Nigel Hallett Hon Darren West 
Clause thus passed. 
Title put and passed. 
Bill reported, without amendment. 
Leave granted to proceed forthwith through remaining stages. 
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Report 
Report of committee adopted. 

Third Reading 
HON MICHAEL MISCHIN (North Metropolitan — Attorney General) [5.47 pm]: I move — 

That the bill be now read a third time. 
HON ROBIN CHAPPLE (Mining and Pastoral) [5.47 pm]: I have been in this place on and off since 2001, 
and it has not been often that I have had to participate in debate on a piece of legislation that is so draconian, 
unnecessary and ill-thought-out. Notwithstanding the valiant effort of the Attorney General to try to prosecute 
his case during the Committee of the Whole House and previously, unfortunately I believe he has failed. I also 
believe that in the future the courts will have incredible problems in dealing with this piece of legislation, if, 
indeed, the courts ever determine to deal with this piece of legislation. In the broadest sense I can think of, it is 
an abomination. It is a piece of legislation that can be, as we learned during the committee stage, used in areas in 
which we believe it was unintended, and has, to a large degree, the potential to remove some of the freedoms and 
liberties that we as Western Australians have come to cherish. I know the Attorney General has made it clear that 
to his mind the bill will not go to the excesses that we believe it has the potential to go, but in all things, in my 
view, one should always err on the side of caution. It is clear, in my view, that there is a lack of clarity about the 
provisions of this legislation. If this legislation was passed by a Third World, despotic country we would be 
incredibly concerned. From the presentation that the Attorney General has just given, I do not believe that it is 
his intention for the legislation to be used to the extremes that we believe it can be, but the provisions are there. 
In my view, the extremities of this bill were rightly voted against by the opposition and the Greens. 
I commend the opposition for making it very clear that when it regains power at the next election, it will remove 
this appalling piece of legislation. I do not think I can say much more about it than that. 
HON LYNN MacLAREN (South Metropolitan) [5.51 pm]: As you know, Mr President, the Greens will 
oppose the Criminal Code Amendment (Prevention of Lawful Activity) Bill 2015. We worked very hard to send 
this legislation to a committee and I have worked very hard to get amendments passed during Committee of the 
Whole so that the bill could meet the criteria for us to support it. However, we will oppose it at this third reading 
stage. In our view, it has been proven to be an unnecessary overreach of powers. It is drafted broadly to capture 
legitimate activity. It includes the removal of the presumption of innocence for citizens. There is a potential 
constitutional incompatibility in the bill due to its impact on the implied freedom of political communication. In 
fact, we raised the point that has been brought forward by several commentators that this bill may well be 
challenged for its constitutionality. The right to protest is not only protected under international law, as 
I canvassed in my earlier remarks, but also forms part of Australia’s international obligations and is 
a cornerstone of our democratic system. The drafting of this bill falls short. It sweeps within its purview anything 
that, in the circumstances, gives reasonable grounds to suspect it will be used in a protest. The onus is on the 
person to prove that they did not intend to protest while they were wearing certain shoes or carrying a certain 
thing. 
History has taught us over and again that when the law is broad and discretionary, it is open to abuse. We had 
many opportunities to tighten it up during this entire process. It would not have cost the government anything 
had it chosen to limit the powers of this bill to define more clearly what it stated in the public domain but not in 
the bill itself was the purpose of the bill. It failed to take that opportunity. There are already substantial powers 
for police to apprehend and arrest protesters. We have mentioned them. For example, when breached, the move-
on notices can result in arrest. There are other powers under the Criminal Code—we have lists of them—and 
other legislation that give powers to police to apprehend those who are or have a conspiracy to commit an 
offence. We are accustomed to viewing laws as universal and applying objectivity to all citizens regardless of 
gender, race, class, sexuality or religion, but it is difficult to see how this proposed new law will be anything but 
a strategic offensive against organised, social, environmental and political protests. These are the words of the 
constituents who are deeply distressed by this bill. These words have guided our approach to researching and 
debating this legislation, and gaining expert evidence. We have raised these matters and they have not been 
heeded. It leaves us with no choice but to oppose this bill. We will be rejecting this bill. As Hon Robin Chapple 
has stated, we look forward to a time when a government, whether it is this government or the next government, 
repeals this legislation so that it can no longer impede what we feel makes Western Australia a really strong 
society, which is political discourse and protests. It can only improve our society through the active participation 
of citizens in determining the course of action of Western Australia as a society. We feel that this bill is offensive 
to that aim. We will be opposing it. 
HON KATE DOUST (South Metropolitan — Deputy Leader of the Opposition) [5.55 pm]: I rise to make 
some comments on behalf of the opposition about the Criminal Code Amendment (Prevention of Lawful 
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Activity) Bill 2015, which we have been dealing with for almost a year, and to express our opinion that, after 
having had an extended debate over that time and having received a significant amount of feedback from more 
than 70 groups in our community and responses in the last week from the United Nations about its concerns with 
this legislation, we attempted to send this bill off to a committee so that some of these concerns could be 
investigated more thoroughly. Once we were in Committee of the Whole, we noted that there were amendments 
on the supplementary notice paper from both Hon Lynn MacLaren and Hon Rick Mazza. There was a level of 
concern in the community about the impact of this bill and people had serious concerns about the reversal of the 
onus of proof and the impingement upon their right to participate in a peaceful protest or act in a way that some 
view as being civil disobedience. People have taken great offence to the government trying to curtail their 
behaviour. As we now understand as a result of discussion in the committee stage and as a result of media over 
the last couple of days, both the minister responsible for this bill, Hon Liza Harvey, and the Premier have 
directed this bill back to a very narrow genesis in the incidents around the James Price Point dispute. That is 
a contradiction, given they are so narrow in their view about what this bill is about and given that the bill is very 
broad in what it can do. This bill is not restricted just to those particular issues or what could be replicated in the 
future in those circumstances. This bill could impact on a range of activities. They are our concerns. 
During the committee stage, we sought to test the language of the bill and to challenge the government about the 
lack of clarity and the definitions that are applied in this legislation. Throughout the entire debate and again 
during the committee stage, members, particularly on this side, sought clarity from the government around how 
it defines some of the terms used in the bill, particularly the word “thing”. I do not think any of us are any 
clearer, as a result of what was discussed in the committee stage or from the number of examples that were 
provided during the last few days, about the differences between what already exists in other legislation and 
what is the trigger or the changing threshold for a peaceful protest to step up and be picked up under this bill that 
we are dealing with now. 
We have tried our best over the last year to try to persuade the government that this type of legislation that it is 
trying to put in place is behaviour modification. When the minister said that this bill would prevent people from 
taking the type of action that the government has decided is heinous and detrimental to certain activities 
happening in our state, the government is really saying that it will put mechanisms in place that will scare the 
very bejesus out of individuals and deter them from taking those steps in which they will go to the nth degree to 
express their anger, frustration and annoyance at a government or industry decision. The government is right; it 
is a deterrent. It is using the heavy club of increased penalties, both in monetary form or by sending people to 
jail, to stop people from taking that type of action. It is behaviour modification.  
It is a tragedy that we have got to this point, but it was not unpredictable. It is simply in the tradition of 
conservative governments, which try to deter people from speaking out and which have used a variety of 
mechanisms throughout history to curb people’s capacity to disagree and vent frustration. People do not always 
choose to do that via letters to the editor these days; if they are annoyed enough, they will chain themselves to 
trees, stand in front of bulldozers, hang themselves off bridges, set tyres on fire and tip over trucks. There is 
a huge list of different ways to demonstrate civil disobedience, and this government is using this legislation, as it 
has come out of the Committee of the Whole House, without any adjustment to or consideration of the public’s 
concerns about how it impinges upon an individual’s right to participate in a peaceful protest. We find this bill as 
obnoxious as it was when it was first presented to us. 
As I said, the core issue is not really about the way people have protested. It comes back to the baseline that the 
bill is about a lack of police resourcing; it is about the time the police take to remove or disconnect individuals 
from trees or other mechanisms that are used to keep them in place. It is about resourcing, budgets and the 
government’s lack of capacity to provide enough resources to the police. 
The Premier says that in his view this will be rarely used. We cannot trust the Premier. We cannot trust this 
government that that will indeed be the case, because it has broken so many promises over the last eight years. 
How can we trust the Premier when he says that this legislation will be rarely used? I fully anticipate a number 
of protests over the next couple of years, and in my view people will indeed take a number of extreme measures 
to demonstrate their opposition to a government decision. Once this bill is passed, sadly, it will be used by this 
government on many occasions to try to quell dispute and quieten people down. That will be an absolute tragedy. 
On a range of levels the government has been dishonest calling this the Criminal Code Amendment 
(Prevention of Lawful Activity) Bill 2015. It really should be called the “Behaviour Modification of Protesters 
Bill” or the “Prevention of Peaceful Protest Bill” because that is what it is really all about. That reflects the 
mindset of a conservative government. 
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As I said earlier, we have tried to put a range of scenarios to the government to give it cause to reflect upon the 
impact of this legislation, but it has refused to do consider them. That should not come as a surprise given the 
way it operates. 
On our side of the chamber, because we have listened to the community, Mark McGowan, the leader of 
WA Labor, has made a commitment to the Western Australian community that because we find this legislation 
so offensive, we will not keep this legislation in place. If the community of Western Australia also finds this 
legislation offensive, the only way to change it is to change the government. As Mark McGowan says, when in 
government, we will repeal this bill, and, unlike Mr Barnett, we will stick to our promises. On this occasion, as 
we have demonstrated over the almost 12 months of standing in this place and consistently opposing this bill, we 
have not been prepared to move amendments to this bill. Because this bill is so obnoxious, no amount of 
bandaging will make it more palatable. It is obnoxious legislation. It is toxic to our community. It is about 
curbing behaviour and modifying behaviour. The only way forward for this bill is to repeal it when we win 
government in 2017. We will oppose this bill today. 
HON SUE ELLERY (South Metropolitan — Leader of the Opposition) [6.05 pm]: I rise, too, to indicate 
why the Criminal Code Amendment (Prevention of Lawful Activity) Bill 2015 should not be read a third time. 
The bill as it has come out of the Committee of the Whole House imposes what I think will be a disproportionate 
response to circumstances in which, in the heat of community opposition to some event or proposed change, the 
police will believe that someone is about to commit an offence against property that will be inconvenient for 
them to counter. Reversal of the onus of proof in criminal matters is not unheard of, but the house is determined 
in those cases that the greater good is served by doing so. In the circumstances of this bill as fashioned by the 
house, the reason to overturn the onus of proof is to avoid operational inconvenience for the police. Parliament 
has already legislated on offences against public order and demonstration, and in those cases the onus of proof is 
not reversed. This bill is out of proportion to the history of protest laws in this state. The onus of proof in this 
case, of course, is not around a matter of fact—did the person lock themselves onto a gate or not; did the person 
use a thumb lock or not; did the person use a concrete barrel or not—the onus of proof is on a far more 
subjective matter. Before there is any material evidence that a person is locked onto the gate or not, just having 
possession of an item that the police believe could be used to lock someone onto a gate or could be used for the 
purposes of being a thumb lock or could be used for the purposes of concreting a person onto something, could 
be enough for the state to determine that in the view of the police present at the time, the intent is to commit an 
offence against this particular law. It will then be up to the defendant to prove whether or not they intended to do 
that. It is insidious and odious legislation. It is about proving what was or was not in a person’s head. 
The bill as it has come out of the committee will reverse the onus of proof in circumstances in which there is an 
item present in the vicinity or around a person and the state presumes that the intent of the person is to do 
something with that item. There need not be other material evidence. The bill as it has come out of the 
committee stage creates a new form of criminality, when the law around trespass and disruption of public order, 
threats, disturbing the peace and damage to property already exists. Of course, what the police have relied on in 
the absence of this legislation is the move-on laws. The police have continued to rely on those move-on laws, 
and there is no evidence that the courts would accept, in the circumstances in which those move-on laws were 
applied, that those move-on laws should not apply. 
The bill should not be read a third time, because its measures are out of proportion to the crime that may be 
committed. It should not be read a third time, because it does not provide a lawful excuse element. There is no 
provision written into the bill that says it is a “lawful excuse”, which is a clause and phrase that we have used in 
other similar legislation that gives people a reasonable defence in circumstances in which the onus of proof may 
otherwise be reversed. In other elements of the Criminal Code in which the onus of proof is reversed, there are 
lawful exemptions. However, that will not be the case in this bill. The net is cast too wide in proposed sections 
68AA(1)(a), 68AA(1)(b) and 68AA(1)(c) around the question of physically creating a barrier. Our job as 
legislators is to pass good legislation that does what it is intended to do, and does what the policymakers of the 
day—in this case the Attorney General, the Minister for Police and the Premier—say it is going to do and will be 
implemented how they say it will be implemented. In this case, they are saying that it has a narrow scope and 
a narrow range of uses. But they are not the words in the bill as it has come out of committee. The net is cast too 
wide. In this case, we are being asked to err on the side of the inconvenience of the police rather than the right to 
nonviolent civil disobedience. For those reasons this bill should not be read a third time. 

HON KEN TRAVERS (North Metropolitan) [6.09 pm]: As I and many of my colleagues have made clear, we 
are offended by the policy of the Criminal Code Amendment (Prevention of Lawful Activity) Bill 2015. We 
have always been of the view that we could not see how the bill could be improved during the Committee of the 
Whole stage, and as the bill has come out of the committee stage it is clear that this it is still offensive. The bill 
should be rejected by the house because the government has not made a case for it. 
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As we went through the committee stage of the debate the purpose of this Criminal Code Amendment 
(Prevention of Lawful Activity) Bill became less and less clear. What is the function of this bill and what issue 
are we trying to address in the community with the passage of this legislation? It is extreme and unclear. As we 
went through the committee stage, it became more and more unclear what the detail of this bill means. 

If we go back to the policy outlined in the second reading speech, we could believe that this is a very narrowly 
focused bill that was to deal with people with thumb locks and a very narrow set of protests that could occur in 
this state. Having listened to the debate intently during the committee stage, it is my view that this bill has far 
broader implications. This bill completely offends people’s rights to peacefully protest in a civil society. It will 
go well beyond that. It is not necessary to have legislation of this nature. The government simply has not made 
the case to show that actions are occurring in our broader community that it needs to shut down with this 
legislation and the draconian measures in it. It is clear that this legislation is aimed at trying to drive through bad 
policy decisions affecting the community, such as Roe 8. The government’s process to get that project up and 
running has already been rejected by the highest court in Western Australia, the Supreme Court. In passing this 
legislation, the government wants to stop the public standing in front of the bulldozers to say, “Do not do this.” 
This government has shown its complete contempt for the public and civil society by allowing contractors to go 
into the site of Roe 8 to remove environmentally significant trees without any proper approval. We need 
legislation to control the government, not those members of our community who want to engage in civil protest. 
We need legislation to stop government actions that go against the state’s laws, not to stop people engaging in 
civil protest that enables them to express their views about what governments should or should not be doing—
a longstanding tradition of the Westminster system of government that we pride ourselves on in 
Western Australia. The simple fact of the matter is that there is no way we could have improved this bill through 
the committee stage, because it was so fundamentally unsound. However, the committee stage clearly 
highlighted that although in its second reading speech the government tried to present this bill as having a very 
narrow scope, the detail of the bill tells us otherwise. That alone is another reason that we should reject this bill 
at the third reading stage. 

It is important to note that if this bill successfully passes through this house and goes to the other place, and then 
to the Governor for royal assent, there will be only one way the people of Western Australia will get this 
offensive bill off the statute book in the future and that is by electing a Labor government. Only a future 
Labor government will be able to reject this offensive piece of legislation from the statutes. 

Hon Lynn MacLaren interjected. 

Hon KEN TRAVERS: Yes, but they will not be able to remove it. Only Labor will get this bill off the statute 
book. We will need to win enough seats to win government, and hopefully we will not be distracted by the 
Greens creating a fight in places like Fremantle that distract us from removing the Liberal–National government 
from Western Australia—a government that makes bad decisions in Western Australia and then tries to bring in 
bills like this to stop people from protesting about those bad decisions. That is why we need a Labor government. 

Hon Alyssa Hayden: Let us stop all development, shall we? 

Hon KEN TRAVERS: This is the sort of trite, nonsensical answer I expect and why we need a third reading 
debate. 

The PRESIDENT: Order! I remind members about third reading debates because they are relatively rare. 
Standing order 141, “Scope of Third Reading Debate”, states — 

The debate on the third reading of a Bill 

(a) shall be limited to the contents of the Bill as agreed by the Council prior to that stage; 
and 

(b) shall not introduce new arguments or otherwise expand the debate. 

I think we have done very well so far but we are on the verge of perhaps branching into territory that is outside 
the latitude of the standing order. 

Hon KEN TRAVERS: The interjection was very useful for highlighting the key point about why this bill 
should be rejected at the third reading stage. The government wrote its second reading speech and tried to 
mislead people in the same way that the member’s interjection tried to mislead people about Labor’s position on 
this bill and development in this state. We support good quality development and that is why we are confident 
we do not need legislation like this. We will have good quality development that goes through a good quality 
assessment process with the Environmental Protection Authority so people will not want to protest. A minority 
from the community might want to protest, even after all that, and we will allow them their rights within a civil 
society. 
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Hon Michael Mischin: To what extent—locking themselves to things? 

Hon KEN TRAVERS: To the extent of repealing this legislation and working within the legislation currently in 
place in this state. 

Hon Michael Mischin: Even if it is inadequate? 

Hon KEN TRAVERS: The minister has not demonstrated that in any way, shape or form. The two examples 
given in the second reading debate were James Price Point and logging in old-growth forests and the protests in 
those areas. 

Hon Michael Mischin: It is the character of the behaviour of the people. 

Point of Order 
Hon SALLY TALBOT: It is not often we have extended third reading debates in this place. It marks the 
significance of the third reading in and of itself that we are having such a debate tonight. Unfortunately, I cannot 
hear half of what is going on because the Attorney General, who has carriage of the bill, is constantly interjecting 
at the third reading stage trying to explain to members of the house what the bill is about. I ask you, 
Mr President, to request that ministers and parliamentary secretaries keep quiet so that we can hear the important 
substantive points that members on this side of the house are trying to put on the record, bearing in mind that the 
courts will have recourse to what is said during this debate. It must be very hard for Hansard to pick up the 
details of the remarks being made by honourable members from the opposition side of the house. 

Several members interjected. 

The PRESIDENT: Order! That is a point of view, not a point of order. 

Debate Resumed 

Several members interjected. 

The PRESIDENT: Order! I remind members that we have a very narrow debate. I will read a ruling from page 
64 of the Rulings of the Legislative Council made by a very astute person some time ago. It states — 

The member will be aware that the third reading is a very narrow debate about why the Bill should or 
should not be read a third time. The member cannot retrace the steps of the debate during the second 
reading or committee stages because the chamber has considered those matters and has made its 
determination. Any comments made in addition to that need to specifically relate to why the Bill should 
or should not be read a third time. 

I give the call to Hon Ken Travers to continue and conclude his remarks. 

Hon KEN TRAVERS: Thank you, Mr President, and it is certainly my intention to try to bring my remarks to 
a conclusion as quickly as possible but, as Hon Sally Talbot pointed out, one of the problems with trying to have 
a very narrow debate, as I understand we need to have at the third reading, is that when we get interjections from 
people like the Attorney General, they do require occasionally — 

The PRESIDENT: Order! Now you are straying outside; you are introducing another debate about the relevance 
and place of interjections in debate generally in this chamber. We are debating whether this bill should be read 
a third time. 

Hon KEN TRAVERS: Absolutely, Mr President. I am just following the traditions under which interjections 
are made, even in third readings, and people have been given some liberty to respond to them. The interjectors 
need to stop the interjections if they want to bring this debate to a conclusion. 

The two issues that were raised by the Attorney General were the James Price Point protest, and the protests in 
Western Australian old-growth forests. The simple fact of the matter is that it was not the protest at 
James Price Point that stopped that development; it was incompetence on the part of this government. I am not 
aware of any logging that has been stopped permanently as a result of the actions outlined as the claimed need 
for the passage of this legislation. The simple fact of the matter is that this bill will not lead to a better society; it 
will not change the way in which this society operates. Those people who want to peacefully protest will 
continue to peacefully protest, and I expect that they will do it in the way that they do, and all that will happen 
now is that they will suffer the consequences of this bill as it is passed. 

There is no doubt in my mind that this bill, as it has emerged from the committee stage, is still not one to which 
this house should give any comfort, and it should be completely rejected by the Council. As I said earlier, if it is 
not rejected, bring on the election of a Labor government so that this bill can be struck from the statute book. 
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HON SALLY TALBOT (South West) [6.23 pm]: If I were a cynical, opportunistic person, I would almost be 
inclined to support the third reading of the Criminal Code Amendment (Prevention of Lawful Activity) Bill 2015, 
because the bill in the form that it is now before us will elicit nothing but disgust from the Western Australian 
community and will only increase its resolve to get rid of this extreme right-wing government and put 
a Labor government back into its rightful place. However, I am not cynical and I am not opportunistic. I still 
stand in this place day after day because I believe in certain things and I hold a certain set of values, which is the 
kind of thing that members opposite do not even begin to understand. They do not hear it, they do not understand 
it and they cannot operate under it. All the cynics and opportunists are on the other side of this chamber. Because 
I adhere to a certain set of values, because I think they are important and because I want Western Australia to 
change in a way that will benefit the majority of people in Western Australia, I will add my voice to the remarks 
of the people on this side of the house who are opposing the third reading of this bill. 

Mr President, it is worth reflecting on what a third reading debate is. I know that you have all that advice in front 
of you, and that you are very learned in enforcing the very narrow guidelines, but it is worth remembering that 
the very terms “first reading”, “second reading” and “third reading” come from the days before the electronic 
era. Now we can just quickly research what was being said, what was being proposed and all the background to 
a bill within minutes. It is a very sad thing in 2016 that we go through such a lengthy process with all the 
resources available to us and that after such a protracted second reading debate, then the debate on referral of the 
bill to a committee, and then the debate in the Committee of the Whole, we still end up with a bill that is 
completely unacceptable. 

Whatever criteria are applied to a bill, they are not criteria relating to putting up a smokescreen around the issues 
that really matter. If this bill were going to be judged on the grounds of whether it provides a diversion from the 
main issues that people are concerned about, it would get the tick, and we would all be happy to support the third 
reading, because the bill is certainly a very carefully crafted smokescreen. It does that job very well. It gives all 
the appearance of dramatic, strong action. It is obviously designed to fit the government’s “law and order” 
agenda. It is crafted to have all the appearance of the big, hairy-chested, tough guy approach to the bad things 
that happen in our community. If those were the boxes that we were supposed to be ticking in a third reading 
debate, we would be ticking them, because the bill does all those things. The reason nobody on this side of the 
chamber is willing to give the bill as it has come out of committee into the third reading stage a tick of approval 
is that that is not what we are here to do. We are here to put in place the best set of statutory provisions for the 
community of Western Australia that this house, using all its collective wisdom and experience, can come up 
with. I believe that we have not done that, and that is why I am suggesting that we should not support the third 
reading of the bill. 

My colleagues have already outlined very adequately all the problems with this bill. For me, it can be condensed 
into one sentence; that is, it is still not clear, as the bill stands before us tonight, what crime is being targeted. 
I went back to some previous third reading debates, and I note particularly the debate in 2005 on electoral 
reform. One of the reasons that the opposition of the time—comprising some people of very fine ability, such as 
Hon George Cash and Hon Norman Moore — 

The PRESIDENT: Order! Now you are straying onto a totally different subject. 

Hon SALLY TALBOT: Thank you, I will come right back to the topic, Mr President. 

One of the issues they raised in their third reading contributions on that bill was that the bill had already been 
referred to a higher court for commentary. I put it to you, Mr President, and to the house through you, that it will 
not be long before this bill, if we do not manage to prevent the third reading tonight, is before the courts, and 
then we will see the government exposed for the fraud that it is. 

HON DARREN WEST (Agricultural) [6.28 pm]: I want to echo the comments of all the other speakers. The 
Criminal Code Amendment (Prevention of Lawful Activity) Bill 2015 is offensive to most Western Australians 
and that is why it should not be read a third time and that is why it should not be passed. 

HON MICHAEL MISCHIN (North Metropolitan — Attorney General) [6.29 pm] — in reply: Very briefly, 
I welcome the comments from the opposition and the Greens on the Criminal Code Amendment (Prevention of 
Lawful Activity) Bill 2015. They certainly make clear the fuzzy thinking and lack of logic that has been applied 
to this bill, the lack of appreciation of the fundamentals of the criminal justice process, and a failure to even 
understand what the elements of an offence are, let alone how exculpatory factors operate and inferences are 
drawn in the proof of offences. It is apparent that there has been a closed mind to this bill right from the 
beginning. It is apparent that the opposition is in support of the prevention of lawful activity by people who set 
themselves up above the rights of others. As has been pointed out and recognised, and dealt with during the 
committee stage, had there been a desire to stop peaceful protest, this bill would not be necessary. It deals with 
a narrow set of circumstances that have been impressed upon this house, but are simply being ignored by those 
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in opposition. I welcome the fact that there is a policy on the part of the Australian Labor Party to go to the next 
election and say that it is all right — 

Several members interjected. 

The PRESIDENT: Order! We had an objection a little while ago to somebody interjecting. The same rules 
apply to everybody, and the same rules apply to the scope of the debate. We cannot get into a debate about 
character assessments of various people. The third reading debate has to be limited to the content of the bill and 
should not introduce new material. 

Hon MICHAEL MISCHIN: Thank you, Mr President. The content of the bill is narrowly prescribed as has 
been indicated. Had it been the purpose of the bill to indict broader, peaceful protest this bill would not be 
necessary. However, there is a circumstance by which protesters and others interfere with the lawful activities of 
their fellow citizens and without regard to them, and that cannot be adequately dealt with by the law as it stands. 
That suits those who think that they can be set up above the rights of others and the lawful activity of others. 
That appears to the Labor Party’s and the Greens’ policy at the next election: if you do not like something that 
someone else is entitled to do, you need not only protest about it but can prevent it. That is entirely reflected by 
the provisions of the bill. I have attempted to explain it, but there are none so blind as will not see, none so deaf 
as will not hear, and none so ignorant as will not be able to be persuaded. But one can understand that, given that 
they act under the orders of their state secretary for the day. I move that the bill be read a third time. 

Question put and a division taken with the following result — 
Ayes (20) 

Hon Martin Aldridge Hon Peter Collier Hon Alyssa Hayden Hon Robyn McSweeney 
Hon Ken Baston Hon Brian Ellis Hon Col Holt Hon Michael Mischin 
Hon Liz Behjat Hon Donna Faragher Hon Peter Katsambanis Hon Helen Morton 
Hon Jacqui Boydell Hon Nick Goiran Hon Mark Lewis Hon Simon O’Brien 
Hon Jim Chown Hon Dave Grills Hon Rick Mazza Hon Phil Edman (Teller) 

Noes (11) 

Hon Robin Chapple Hon Adele Farina Hon Amber-Jade Sanderson Hon Darren West 
Hon Alanna Clohesy Hon Lynn MacLaren Hon Sally Talbot Hon Samantha Rowe (Teller) 
Hon Kate Doust Hon Martin Pritchard Hon Ken Travers  

            
Pairs 

 Hon Nigel Hallett Hon Stephen Dawson 
 Hon Paul Brown Hon Sue Ellery 
 

Question thus passed. 

Bill read a third time and passed. 

House adjourned at 6.35 pm 
__________ 
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